
such as convertiiig from flood to spl-inlder i~~ iga t ing  and a fillding of ~ ~ ~ i r e a s o ~ ~ ; l b / e ~ ~ e s s  based OI-I 

waste." State v. Idaho Dept. of Water Admillistration, 96 Idaho 440, 448, 530 P.2d 934. 

932 (Idaho 1974); see also Wells A. Hutchins, Ida110 Law of Water Ri,gllts, 5 Idaho L. Rev. 1 

(1968). Another problen~ is the absence of any standards governing when a call becoines futile 

taking into account the delayed impact associated with gi-ound water movement and when 

pumping actually becomes adverse to a senior. Questions arise, suc11 as how fa]- into the f1ut111-e 

may a senior consider when malting a call, when does pumping act~lally become adverse to a 

senior, and can a senior inalte an anticipatory call. The way the CMR's are now structured, ille 

Director becoines the final arbiter regarding what is "reasonable" witliout the applicatioi~ or 

goveniance of any express objective standards or evidential-y burdens. The detenniilation 

essentially becomes one of discretion, which is inconsistent with the constitutional pi-otectioix 

specifically accorded water rights. The absence of any standards or burdens also eliminates the 

possibility for any ineaningful judicial review of the Directol-'s action as under applicable 

standards of review, as any reviewing court would always be bound by the Director's 

recorninendation as to what constitutes reasonableness. 

The Idaho Supreine Court aclcnowledged these procedural constitutional defici enc i cs in 

the CMR's in A & B Irri,gation District v. Idaho Conservatjoll League, 1 3 1 Idal~o 4 1 1 , 95 8 P.2d 

568 (Idaho 1997) in the coiltext of determining the necessity for a general provision on 

conjunctive inanageineilt in the SRBA, when it stated: 

The Rules [CMR's] adopted by the IDWR are prilnarily directed toward 
an instance when a 'call is made by a senior lights holder, and do 1101 

appear to deal with the rights on the basis of 'prior appi-opl-iation' in the 
event of a call as required. 

75 It would seem that every mandate requiring greater efficiencies through technology would have to come iiolu i l ~ e  
legislature, subject to constitutio~lal review by the Idaho Supreme Court, as opposed to an ad hoc deteimiiiatlon by 
the Director who is charged with the administration of a decreed right. 
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A&B Iz-rigation District; 13 I Idaho at 4 2 ;  (citing Musser- v. Hi~qinsor-i, 12.5 Idaho 392.. 871 I> 211 

889 (Idaho 1994)). 

Iil the final analysis, one only need to step back fl-om the trees and look generally at the 

process currently in place. In the Director's effort to satisfy all water users on a give11 source, 

seniors are put in the position of re-defending the elements of their adjudicated water right every 

time a call is lnade for water. The call is the process and means by ~irliich effect is given to a 

water user's priority, which is the essence of the right under a prior appropriation systelii. The 

mechanism now in place also creates a process that ca~mot be completed within the attelidant 

time frame exigencies associated with water usage for a crop in progress. In pl-actice. an 

untimely decision effectively becomes the decision; i.e. "no decision is the decision." Finally, 

the Director is put in tlie expanded role of re-defining the elements of water ri~J1ts in 01-del- to 

strategize how to satisfy all water users as opposed to objectively adininistel-ing water I-igi-its in  

accordance with the decrees. While full economic development of tlie state's water resources 

may be consistent with prior appropriation, even to satisfy prior appropriation, it must be a 

policy that cuts both ways. 

Additionally, the Director or his watennasters are the only ones who can adniinistel- tlicse 

water rights. Idaho Code 42-603. The individual owner camot. Therefore, to the ex tent the 

Director's application of the CMR's diminish proper administration of the senior's water right. 

they are unconstitutional. In other words, and asstiming the water would otherwise be available. 

inherent in the senior's water right is the right to use the water. While some minimal due process 

is required, setting up a procedural labyrinth of requiring a senior water sight l~older to initiale a 

contested case proceeding (CMR 30.02.) in accordance with the administrative proceedings 

which cannot be conipleted during the irrigation season prevents timely administration to a 
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gowing crop, and is not what either the ilainers of the constitutioi2 had in mirid or f i l ~ a !  ti~s 

legislature had in mind in adopting LC. 42-607. 

I). This Court's view 01.1 incorporatil~g the procedural framework and t h e  CMR's. 

The CMR's attempt a basic framework for the integrated ma~mgernent of ground and 

surface sources. However, based on the foregoing discussion, and by way of illustrating the 

deficiencies and providing context, it is this Court's view that the CMR's iieed to also 

incorporate the followiilg: 

1. Showing by senior making the call: 

The senior making a call would be required to file a call with the Director in  mlri tiny. 

Previously, in a related case, this Court held that the provisions of Idaho Code 42-406 should 

be "self-executing" in that the watermaster should simply engage in curtailnielit to satisfy ri  gli ts 

in order of priority. This Court has since reversed itself on that point.'6 A call in writing is not 

only necessary to put the Director on notice that the senior is not receiving sufficient water oil a 

given source, but also to initiate a process which incorporates the historically established 

constitutiollal burdens and procedures. These procedures and burdens not only protect senioi-s 

but also protect junior rights in the event a call is futile. Simply put, the CMR's as cun-ently 

worded only give "lip service" to these burdens and procedures and do not gi \~e 3 water uscr the 

oppoltullity to exercise the process. In conjunction with making tlie call, the senior sl~ould also 

be required to produce his decree and could also be required to submit an affidavit attesting lic is 

" See Order Denying IDWR's I.R.C.P. 12(c) Motion for Jud,cment on the Pleadings and Motion to Disrnlss. filed 
N O T I ,  2005; See also Order on Motion for Reconsideration of Court's Order Denying IDWR's I.K.C.P. 12(c) 
Motion for Judgment on the Pleadings and Motion to Dismiss, filed Jan. 30, 2006; and Order on IDM7R's Renewed 
Motlon for Reconsideration of Co~irt's Order Denving IDWR's I.R.C.P. 12(c) Motion for J u ~ , ~ I I I ~ I ~ L o ~ ~  tl1c Plcadinch 
and Motlon to Dismiss, filed April 28, 2006 (Gooding County Case No. 2005-426). 
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beneficially using ail water or all water being sought will be beneficially used conslsient wlrh the 

elelnents contained in the decree. For exanlple, the senior should be required to at least attest as 

to tlie number of acres autllorized under t l ~ e  right sought to be irrigated. 

The senior must then also den~onstrate hydraulic co~lliectivi ty with juniors alleged to be 

causing injury. This can be demonstrated by producing the general pro\~ision 011 connec~ed 

sources issued in every sub-basin within the SRBA. Memorandum Decision and Order of I'ai-tial 

Decree, Basin Wide Issue No. 5. Connected Sources General Provision (Conj~mctive 

Management) (Feb. 27,2002). 

At this point, injury by hydraulically connected juniors is presumed. See Moe, 10 Idaho 

2. Application of methodology to determine scope of juniors causing injury. 

The determination of which specific juniors are causing injury with respect to ground 

water is infinitely more complex than maltiilg the same detenilinatio~~ as between surface users, 

and the nlethodology and science is not exact. The metliodology and science, and hence thc 

result, has and will change as the accuracy of data and science improves. Nonetlieless, and as 

suggested by at least one affidavit filed in this case, perhaps tlie state's collabol-ative ground 

water illode1 (Enhanced Snalte Plain Aquifer Ground Water Model, or "ESPAM") may in fact 

present the best evidence presently a~ai lable .?~ The application of which, if based upon soiind 

" See Aff. Gregory K. Sullivan (December 6, 2005). The Director states he in fact used this cornputel- model in 
fashoning his Order of May 6, 2005 (See 1 4 2 ,  p. 10); Order of June 24, 2005 (a 1/ 13, p. 4); and Order July 22, 
2005 (See p. 3). This Court expresses no opinion on whether this computer model is the best available science 
cunently available. 
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adlnisslbie standards, could detennhe the relative effects of ~i!~-taiIrnen~ of' certalr? ~velis  as ~ j~e i l  

as arguably satisfy the clear and convillciilg evidence staridard.'" 

3. Application of criteria for determining futile call. 

The CMR's do not specify criteria for determilling when a call against ground water is 

futile, talting into accouilt delays in impact of subtei-ranean flows. For example, \vRat pel-iod of 

time between curtailment and receipt by the calling senior of a beneficial quantity iniisi pass 

before a call is considered futile? Also, when does puinping by the junior become adverse to the 

senior? Must the senior experience actual deprivation of water or can the call be iliade on an 

anticipated reduction? To this Coul-t's la~owledge, Idaho has yet to address this issue. Altliough 

the determination would be a mixed questioli of law and fact, some of the legal staiidai-ds or 

criteria may liave to colile from the legislature, subject to constitutiollal review by the idalio 

Suprelne Court. 

Followiiig the application of any such criteria to the results of a reliable 21-oulid water 

model, or other suitable metl~od of proof, the Director would liave the best scientific evidence 

based on a clear and conviilcing standard regarding which juniors are causing i n j ~ ~ r y  and subj ect 

to curtailment. The Director could then prolnptly issue a preliminary recominendatio~i i l l  

accordance therewith, and serve the affected parties. 

4. Notice to juniors subject to curtailment and notice to seniors of futility of 

call as to certain connected juniors, and notice of hearing. 

28 Tllis could result, of course, in curtailment of ground water diversions which have a more direct and immediate 
hydraulic coilnection to the calling right as opposed to curtailment based solely upon piioi-ity & Dii.ectoi-.s Ol-da. 
Regarding IGWA Replacement Water Plan, fT 8, p. 3 (May 6, 2005). 
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The parties who ixay he curtailed are entitled io at least miniil7al due pr-ocess o f  laill. 

notice of the proposed action, and the oppofiui~ity to be heard. 

5 .  Hear-ing. 

The Director could then col~duct a hearing whereby juniors and seniors wo~ild liave the 

opportunity to put oil evidence and try to rebut the prelilllinary findings of the Director based 011 

the results of either the ground water model or other suitable method. Juniors would also have 

the opportunity to put on evidence to try and establish that the senior is wasting water contl-ai-y to 

the partial decree as well provide a mitigation plan for replacement water; or to try to establish a 

f~ltile cail. Obviously, if the senior is wasting water then there is no "material inj L~I-y" io tile 

extent of the quantity wasted. 

6. Burdens of Proof. 

The burden is also on the junior to show by clear and coi~villcing evidence that 

unillternrpted flows would not result in a usable quantity to the senior. Gilbei-t v .  Smith, 97 

Idaho 735, 739, 552 P.2d 1220 (Idaho 1976) (burden on junior to demo~lstrate uninten-upted 

flows would reach point of diversion of seniors); Martiny v. Wells, 9 1 Idaho 2 1 5. 2 1 9, 4 1 9 P.2d 

470 (Ida110 1966) (burden on junior to show water not tl-ibutary); Jacltson v. Cowan, 33 Idaho 

525, 528, 196 P. 216 (Idaho 1921) (burden of pi-oving stream would not reach reservoir on 

junior); Josslwl v. Dalv, 15 Idaho 137, 149, 96 P. 568 (Idaho 1908) (junior must pi-odiice clear 

and convincing evidence showing prior appropriation not affected by diversion); Moe 1.. Ilai-?el-. 

10 Idaho 302, 306, 77 P. 645 (Idaho 1904) ("theories neither create nor pl-oduce water.") 
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7. Ruling on 1-eplacement water or- changillg means or  method of diversion. 

In r~lling on replacement water, or requiring a senior to change his point of divei-s~on. the 

Director could then iilake a ruling, taking into account whether the senior is protected to 

historical diversion levels or reasonable aquifer levels; depletionary effects by juniors on the 

aq~~i fer  and integrated rate of recharge for the aquifer; whether requiring I-epIacen?ent wale]- 01- 

change in means 01- method of diversion would result in inj~ii-y to seiliol-, or other 13yd1-aul i c a1 1 y 

connected water users. 

8. Final Decision. 

The Director would then issue a final decision, applying the I-elative evident iary 

standards. Juniors seeking to prove waste must also satisfy the clear and convincing standard. 

Juniors seeking to supply replacement water must also demonstrate by clear and convincin~ 

evidence that no injury would result to the senior ilialting the call. 

9. Time is of the essence. 

At least as to curtaillnent for irrigation water the CMR's must recognize that time is of 

the essence and set up procedural time frames comlnensurate with these constitutional principles. 

Anticipatory calls may well be necessary to accolnlnodate the time consti-ailits. 

IGWA argues that 110 where does the Constitution speak of "imnlediate admii~isti-ation." 

IGWA's Memo. at 27 (Dec. 6, 2006). IGWA's statelnent is correct to the extent the words 

"immediate administration" are not used. However, as chronicled in the historical poition of this 

decision, a primary consideration of the preference system in Section 3 was to protect "CI-ops in 

progress, being green.. ." Proceedings and Debates at 11 15 and 1123. I.C. 5 42-607 provides the 
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means hr curtai l~~~ent  - the watemiaster fastei~s the I~eadgate or o ~ h c r  dii/e~-sroil de\  lcc. 111 FL~ci. 

the colistitution contemplates tiinely administration in two respects: priority in time 2nd 

preference in use. That was the "real world" then and it is the real WOI-ld today. 

4. Issue -- CMR's Exemption of Domestic and Stock Watering Ground M7ate1- Rights f rom 

Administration 

The Constitutional Provision. As stated earlier, Axticle XV, Section 3 provides, in part: 

... Priority of appropriation shall give the better 1-ig11t as between those 
using the water; but when the waters of any natural stream are not 
sufficient for the service of all those desiring tlie use of the same, those 
usiilg the water for domestic purposes shall (subject to s~icli lilni tations as 
may be prescribed by law2" have the preference over those claimiiig for 
any other purpose.. . But the usage by such subsequent appropl-iatoi-s shall 
be subject to such provisions of law regulating the taking of private 
property for public and private use, as referred to in section 1 I of article I 
of this Constitution. 

The CMR Provisions: IDAPA 37.03.1 1.020.1 1. provides in part 

11. Domestic and Stocli. Watering Ground Water Rights Exempt. A 
delivery call shall not be effective against any ground water right used 
for domestic purposes regardless of priority date where such domestic 
use is within the limits of the definition set fort11 in Section 42-1 1 1 ,  
Idaho Code, nor against any ground water right ~ised for stoclc watering 
where such stoclc watering is within the limits of tlie definition set forth in 
Section 42- 1401 A(l I), Idaho Code; provided, howevel-, this exemption 
shall not prohibit the holder of a water right for domestic or stock watering 
uses fi-om inalcing a delivery call, including a delivery call against the 
holders of other domestic or stockwatering rights, where the holder of 
such i-igllt is suffering inaterial injury. 

IDAPA 37.03.1 1.020.1 1 (emphasis mine). 

'' For the lin-iitations prescribed by the legislature to domestic p~lrposes, see ldaho Code $ 42- 1 I 1 ( W ES'I L O O O ) .  

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 103 



: 1°C. 5 42-1 1 1  provides in part: 

42-111. Domestic purposes defined. - (1) For purposes of sections 42- 
221, 42-227, 42-230, 42-235, 42-237a, 42-142, 42-243 and 31-1 101 '4, 
Idaho Code, the phrase "domestic purposes" or "domestic use" means: 

(a) The use of water for homes, organization camps, public calnpyroii~ids. 
livestock and for any other purpose in connection tl~el-ewitl?, incliidii~g 
irrigation of up to one-half (112) acre of land, if the total use is not iri 

excess of thirteen thousaild (13,000) galloils per day, or 

(b) Any other uses, if the total use does not exceed a diversion I-ate of ~ O L I I -  

one-hundredths (0.04) cubic feet per secoiid and a diversion volume of 
twenty-five (2,500) gallons per day. 

(2) For purposes of sections listed in subsection (1) of this section. 
domestic purposes or domestic uses shall not include water for ~nultiple 
owliership subdivisions, mobile home parlcs, or commercial or business 
establishelits, unless the use meets the diversion rate and volilme 
lilnitatiolis set forth in subsectioll (l)(b) of this section. 

I.C. § 42-1 11. 

I.C. $ 42-1401A(11) provides: 

42-1401A. Definitions. - The following terns are defined for pui-poses of 
this chapter as follows: 

(1 1) "Stock watering use" means the use of water solely foi- livestock or 
wildlife where the total diversion is not in excess of thirteen tho~~sand 
(1 3,000) gallons per day. 

Idaho Code 5 42-4201A(11) (WEST 2006). 

Applicable provisions of I.C. 6 42-602, et serf: I.C. 42-602 provides: 

This Court has already quoted I.C. 42-602 and 603. These are incoiporated herein by  

reference, 

LC. 9 42-607 provides 

42-607. Distribution of water. - It shall be the duty of said 
watermaster to distribute the waters of the public stream, streams or 
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watet- supply, comprising a water district, among the several ditches 
taking water thereii-0111 according to the prior rights of each 
respective%y, in whole or  in past, and to shul and fasten, or causc to bc 
sliut and fastened, under the direction of the depai-tnlent o f  ate?- 
resources, tlie headgates of the ditc1ies or other facilities for di vel-sion of 
water fro111 sucli stream, streams or water supply, when iaa times of' 
scarcity of water it is necessary so to do in order to supply the prior- 
rights of others in such strean1 or water supply; provided. that any person 
or corporatioll clailning the right to use the waters of the streaiii or water 
supply comprising a water district, but not owning or l~aviug the use of an 
adjudicated or decreed right therein, 01- righi thei-eiil evidenced by pel-nlit 
or license issued by the departlilent of water resources, sl~all, for the 
purposes of distribution during the scarcity of water, be held to have a 
right subsequent to any adjudicated, decreed, pelmit, or licensed right in 
such stream or water supply, and tlie watermaster shall close all headgates 
of ditches or other diversions having 110 adjudicated, decreed, penni t 01- 

licensed right if necessary to supply adjudicated, decreed, permit or 
licensed right in such stream or water supply. So long as a duly elected 
watermaster is charged with the administratioi~ of the waters within a 
water district, 110 water user withill such district can advel-sely possess i i x  

right of any other water user. 

Idaho Code 5 42-607 (WEST 2006) (emphasis mine). 

Sulnlnarily stated, the CMR's attempt to exclude adlninistration of domestic water rights 

from ground water sources is both facially ~~nco~~stitutional and is also otherwise iiiilawf~il as 

being in violatioil of I.C. 5 5 42-602, 42-603, and 42-607. 

As to being facially unconstitutional, Article XV, 3 grants domesiic use (s~ibjjecct io 

legislatively created restrictions), in tilnes of scarcity, a preference for use over othei- ilses. 

However, this preference is subject to the following: "But the usage by subsecluent appropriators 

shall be subject to such provisions of law regulating the talting of private property for p~iblic and 

private use, as referred to in Section 14 of Article I of this Constit~ition." Tdal~o Const. Art. XI/. 

S 3. 
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Thus: the Constitution provides the method for dealing with dan-iestic gi-oui~d mratei- iiscs 

in times of shortage and ig~lorillg them to the detriment of seniors is not the iiiethud.'" Sucl? 

conduct, especially the cumulative effect, diminisl~es the value of seriior rights, ~ v l ~ i c h  is an 

unlawful taking. 

Mr. BEATTY. They o~lglit to have 110 right, but you propose by this 
section [section 31 to give them that right because they are going to use the 
water for domestic purposes. These people that come and start the to\vn 
propose to use it for domestic purposes, and that. you say, by this section, 
sliall be a superior right to that of the fal~nel- w l~o  took i t  tip hi- 

agricultural purposes. 

Mr. HASBROUCK. That is only in time of scarcity 

Mr. BEATTY. It matters not whether it is in time of scarcity or not. Why 
sliould you, because water is scarce, talte it away Ti-om the ma11 who was 
first entitled to it, in tiliies of scarcity 01- ally other time. 

Proceedinqs and Debates at 1 14 1. Thus, the fi-amers of the Idaho consti tutioi~ clearly ~iildel-stood 

the cumulative effect of domestic Llse. It must be remembered that the fi-amel-s also co~~sidel-ed a 

specific proposed Ameiidinent to Section 3 which could have given domestic uses an abso I L I  tc 

preference witl~out the requireiiient of compensation. Had this amendn~ent been adopted. i t  

would support the CMR's exclusion of domestic rights. However, this amendment was 

specifically withdrawn. 

I.C. 5 42-602 requires the Director (in water districts) (and the Constitution inakes the 

requirement apply everywhere in the State) to administer water in accol-dance with thc pl-I 01- 

appropriatioil doctrine; and this includes domestic uses. As sucli, the Directol- is witllout 

authority to "pick and choose" which parts or tenets of the doctriile he wa~its to ~ i i i l i ~ i :  or- IbIlo\\. 

The Director's duty is to administer water in accordance with the prior appl-oprj ation doctl-inc: 

that is, all of the rights in accordance with all of the doctrine. 

'' It should be noted that the CMR's are elltirely silent on any of the preferences set forth ~n Article SV. 3 5 
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111 addition to the Constitutional infirmity, through I.C. $ 41-60; the iegsiatui-e 

authorized the Director to adopt rules and regulations "for the distribution o r  \\.;ltel- !'I-om 

gi-ound water . . . sources as shall be necessary to carry out tl1c laws in accoi-da11cc \\ it11 ilic 

priority of the rights of the users thereof." The legislative intei~t here is clear and ~lnambiguous. 

The exclusioil of junior ground water usel-s for dornestic puiposes does not I-espontl to 

this legislative charge. The Idaho Supreme Court in Roeder Holdings, L.L.C. v.  Board of 

Equalization of Ada County, 136 Idaho 809, 41 P.3d 237, 241 (Idaho 2001) states the followi~~g 

legal principle: 

When a conflict exists between a statute and a regulation, the 
regulation must be set aside to the extent of the conflict. However. 
regulations of administrative agencies are generally up11eId i T  they are 
reasonably directed to the accomplishment of the purposes of the statutes 
under which they are established. 

A rule 01- 1-egulatiol~ of a public adiniilistrative body 01-dinal-ily has tlic 
same force and effect of law and is an integral part of the statutes undei- 
which it is made just as though it were prescribed in tel-111s thereii~. To be 
valid, an administrative regulation must be adopted pursuant to 
authority granted to the adopting body of the legislature. '4 
regulation that  is not within the expression of the statute, however, is 
in excess of the authority of the agency to promulgate that regulation 
and must fail. 

In the absence of valid statutory authority, an administrative agency 
may not, under  the guise of a regulation, substitute its judgment fbr 
that of the legislature or exercise its sublegislative powers to modify, 
alter, enlarge o r  diminish provisions of a legislative act that is being 
administered. 

The final responsibility for interpretation of the la\+/ rests with the cotirts. 
A court must always make an independent determination whether the 
agency regulation is 'within the scope of the authority conferred' and 
that determination includes an inquiry into the extent to which the 
legislature intended to delegate discretion to the agency to construe or  
elaborate on the authorizing statute. The Yamalla court I see \Ir;im;i11a 
COIQ. of Ainerica .v State Board of Equalization, 19 Ca1.4th 1 ,  78 
Cal.Rptr.2d 1, 960 P.2d 103 1, 1041 (Cal. 199X).] described the nai-1-ow 
standard under which quasi-legislative rules ai-e reviewed as 'limiied to a 
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detemiilation whether the agel1c)iqs action is arbitrary. capri clous, laclili15 
iii evidentiary support, or contrary to procedu1-es provided by law '  and 
distinct froln the broader standard courts apply to interpret niles. 

Roeder Holdi~lqs, 136 Idaho at 8 13 (internal citations on~itted) (empllasis mine). 

Moreover, I.C. 42-111 recognizes a doinestic use not to exceed thirteen ti~ousand 

(13,000) gallons per day.'' This Court would cl~aractei-ize that quantity as being fdil-iy gcnci-oiis 

or "beefy." Taking into account the cumulative effects of sucli rights, particularly in a relative1 y 

coilfined geographical area, could easily exacerbate the effect of y ro i~ i~d  a1i.1- ~ 1 . i  tlliil-an ;ll 1.01- 

domestic purposes. Tlie CMR's recognize the concept of "ground water I-i y11ts ei tl~ci- 

individually or collectively causes material illjury. . ." IDAPA 37.03.1 1.020.0 1. 

For a case that judicially recognizes the obvious collective effect of 1-iiu1tiple small 

ground water withdrawals for doinestic purposes, the Washington Supreme Co~11-t case of 

State of Washingtoil v. Campbell & Gwinn, 146 Wash.2d 1, 43 P.3d 4 (Wash. 2002). 

Going back in time to the corlstitutiol~al debates and tracing the developn~el~t of Section 3 

through the Coilvention by the various proposed amendments, it is absolutely clear that while tile 

fi-amers recognized the impoi-tance of domestic rights, and idtimately granted tllcsi. 1-1gllts .i 

preference over other uses in times of shortage, priority is still recogrlized and the junior 

domestic uses i~lust pay. Therefore, the Director's wliolesale exclusion of such domestic 1-igi~is 

from adinillistratioll is unequivocally unconstitutionally and can amount to ail unlawhl t a k ~ ~ i g  01.  

prior vested water rights. Tlie Legislature, by enacting I.C. $5  42-1420 and 42-227, cannot 

char~ge Article XV, 5 3. 

3 1 It should also be noted that the constitutional preference for domrsiic pulyoscs \voiild a lso  likciy 11iil~liii. i l o ~ n v ~ ~ i c  
uses of water under a municipal water right, yet m~iliicipal water rights are not exempted under the CMR's. 
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5. Issue - Whether the CMR7s Concept of "Reasonable Carryover" Injures Vested Senior 

Storage Water Rights and Violates Idaho's Constitutioll and Water Distl-ibution Statutes. 

The issue regarding storage water arises from the CMR's Rule 42.01 .g. and the Lh-ector's 

applicatioi~tlxeatened application as stated in his orders relating to Plaintiffs' delivery call of 

January 14, 2005; specifically, the three attached to Plaintiffs' Complaint. Pl . 's ('ompi.. & 

B, Order Regardillg IGWA Replacement Water Plan; Ex. C, Ordei- A p p ~ - o r ~ i n  T(;\YA's - 

Replacement Plan for 2005; and Ex. D, Supplemental Order Amendin q Replacelllent Water 

Requirements (Aug. 15, 2005). 

The applicable CMR provides: 

042. DETERMINING MATERIAL INJURY AND 
REASONABLENESS OF WATER DIVERSIONS (RULE 42). 

01. Factors. Factors the Director may consider in detern-iining wlietl~er 
the holders of water rights are suffering material injury and using water 
efficiently and without waste include, but are not limited to, the following: 

g. The extent to which the requirements of tlie holder of a senior-priority 
water right could be inet with the user's existing facilities and \vntc~- 

supplies by employment reasonable diversion and conveyailce efficiency 
and conservation practices; provided, however, the  holder of a sur face  
water storage right shall be entitled to maintain a reasonable amount 
of carry-over storage to assure water supplies for future dry years. In 
determining a reasoilable amount of carry-over storage water, the Director 
shall consider the average aixlual rate of fill of storage reservoirs and the 
average annual carry-over for prior colllparable water coilditions and t11c 
projected water supply for tlie system. 

IDAPA 37.03.1 1.042.01 .g. (einphasis mine). 

This Court's review of the rather voluminous record has revealed that the act~lrri storage 

rights at issue are not in the record in this case. However, footnote 1 to Plaintiffsfsi Compiaiiit 

provides as follows: 
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Tile C~iiied States Bur-eau of Recla111a:lon 1x1 ids i. 21-1 o tls 1: ,rrcr- 1-1 g1-1 is h i -  

the diversion of water from the Snake R ~ v e r  for irngat~oil, reser\foil- 
storage for irrigation, and reservoir releases for ii-rigatiori and ii~cidentai 
power generation under some rights. The nature and extent of the 
spaceholers' [sic] ownership interests in tlie storage water I-igl~ts is 
cui~eiltly at issue before tlie Ida110 Supreme COLU-t on appeal li-0111 the 
SRBA District Court (Case No. 39576, Consolidated Subcase No. 9 1-63). 
The plaintiffs own storage space in these resen~oirs pursuant to contracts 
they entered into with Reclamation, and in some cases have filed their 
own storage water right claims. For purposes of the priority dates 
attached to the storage space held by plaintiffs in various reservoirs, a 
portion of Reclamation's water rights are described as follows: 1 ) Water 
Right No. 0 1-00285, 1.7 million acre-feet, decree, American Falls, March 
30, 1921; 2) 01-02064, 1 .8 million acre-feet. license, Ai~~ericau~ Falls. 
March 30, 1921; and 3) 01-02068, 1.4 inillioil acre-feet, I'aiisadcs, .June 
28,1939. 

Pl.'s Compl. 11. 1 7 10.B (emphasis mine). 

Additionally, and for the purpose of this ruling, the Director in- his Orders of May 6, 

2005; June 24, 2005; and July 22, 2005 (see Pl.'s Compl. Ex. B. C, and D) ack~~owledges ll1at 

Plaintiffs have storage rights (the exact amount may be at issue and obviously, the 11atui-e of the 

title - legal v. equitable - is presently before the Idaho Supreme Court). 

The gist of the argument between tlie parties can basically be stated as follo\vs: Ts the 

vested property right of the Plaintiffs' stoi-age right the face arnou~lt of the right (con tl-aci, I icense 

or partial decree) or is it solxe yearly variable alno~int expressed in tenns of "1-casonahic 

carryover" as determined by the ~ i r e c t o r ? ~ ~  

Mr. Roger Ling of the Surface Water Coalition asserts that: 

The most flagrant abuse in the doctrine of the Conj~~nctive Management 
Rules and that [Sic] the 'provision in Rule 42 which provides that t l ~ c  
Director has the authority to detelmine the extent to which water supplies 

32 In practice, this argument may be better illustrated by an example. Assume the senior has a na~1ra1 flow right out 
of the main stem of the Snake River for diversion of 100 cfs and a storage right in an upper basin I-eservoli- o t' 1000 
AFA. Of this 1000, 900 AFA is actually in storage. Further assume that a t  ihc time of' t l ~ c  iieii\,el-!* c;rll h!, tile 
senior, there is only SO cfs available in the river. Assuming the stoi-age rigllt is s e n i o ~  to the ioniol- iii\.e~-sio~l. can i11e 
senior curtail the junior to get the other 30 or must the senior 30 to his storage I-izllt') 
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are available to it before it will detem2irie whether or m r  there is matel-la1 
ilij ury . 

Transcript of Oral Arguments on Plaintiffs' Motion for Summary .ludgnient, April I 1 ,  2006. 

pages 38-39. 

Plaintiffs' Meinorandurn in Support of Plaintiffs' Motion foi- Summai-y .Judg~iie~lt. lodged 

October 14, 2005, states in pai-t as follows 

The 'material injury' factors in Rule 42 also contain a concept of 
'reasonable call-yover.' As written, the Rule allows the Director to avoid 
adininistration even though junior groulid water rights ii~tel-fere w i 111 
storage water rights. I11 otlier words, the Rules allow the Dircctor to 1-ef~lsc 
to order curtailment of junior ground water rights to satisfy senior stoi-aye 
water riglits under tlie theory that a senior is ollly eiititled to an amount of 
'reasonable carryover' storage water, not tlie ariiounts listed on the 
relevant storage water riglits and contracts seniors have with the United 
States Bureau of Reclalnation. See Mc~y 2, ZOO5 Ai7zendecl-Orcler at 15-1 6 
7 70' Ex. A to Rcrssier AJI (listing Plaintiffs' storage space and storage 
water right entitlements). 

Pl.'s Memo. in Support ofPl. 's Mot. S.J. 40 (Oct. 14, 2005). 

The Director's f~~rthei- threatened application of tlie CMR's is recited in Plainti ffs ' 

Meniorandurn of October 14, 2005 at pages 41 and 44 as follows: 

By way of example of Plaintiffs' request fol- administl-ation in 2005, the 
Director determined the following 'reasonable can-yover' storaye water 
amou~~ts ,  contrary to the licensed and decreed water rights, and vastly less 
than what has historically been carried over by tlie respective entities (in 
acre-feet) : 

Reasonable Carryover 'Total Storage i i i  yhts 
Detennined by Director Owned by  Enti ty 

A&B In-igation District 8,500 
American Falls Res. Dist. #2 5 1,200 
Burley Irrigation District 0 
Milner Irrigation District 7,200 
Minidoka Irrigation District 0 
North Side Canal Company 83,300 
Twin falls Canal Company 38,400 
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May 2, 2005 Ainendeii Order at 15- 16, 7 70 (storage rlghts) compai-ed to 
26, ql 1 19 (reasonable carryover detenniiiations), Ex. h to Rassiei- . f l  
Striltingly, although Burley arid Millidoka irrigation disil-i cts have vested 
property rights in 226?487 acre-feet and 366.554 acre-feet of storage space 
in Reclan1atioi1 reseivoirs in Water District No. I ,  the Dii-ectol-, under a 
Rule 42 'reasonable call-yover' a~~alysis,  determined they 11al.e 110 right lo  
carry over arzy water for any purposes of adini~~isti-ation against junior 
priority ground water rights. Eve11 though Burley and Minidolta had 
averaged approxiinately 95,900 acre-feet and 150,300 acre-feet of 
carryover storage between 1990 and 2004, tlie Director I-e fiised to 
acla~owledge any amount of carryover storage ~1111Ici- tllcil- scilior 1-iglits. 
See Ovder at 20, 2 1 . 1  95. Ex. A to Rassiel- A/f 

Pl.'s Memo. in Support of Pl.'s Mot. for S.J. at 40 (emphasis in origiilal). 

The threatened application of this rille by the Director is still further stated by the 

Plaintiffs in their M e n ~ o r a ~ ~ d ~ m  as follows : 

Just such a 'determination' was made in the Director's May 2, 2005 
Amended Onleer in responding to Plaintiffs' request for water 
administration. For example, instead of honoring the decreed ele~nents of 
Plaiiltiffs' senior water rights, the Director arbitrarily picked a single \vatel- 
year (1995) and 'determined' the total an?ount of water diverted hy 
Plaintiffs that year was all the water they were entitled to demand for 
purposes of adininistration in 2005: 

91. A firll supply of water for the American Falls 
Reservoir District #2, the Noi-th Side Canal Company, and 
the Twin Falls Canal Cornpa~~y is rzot the mc~uit~zrrnl 
anzorrnt of cornbined rtat~rrrrl f l o ~ v  uiztl slurcrge re1errses 
diverted that yielded fzrll lt endgrrte deliveries, based 011 

these entities' definition of full supply, but the nz irzinz ~ r r t z  

amount of cornbirzed natural flow and storage releases 
diverted recently that provided for full headgnte deliveries, 
recognizing that climatic growing co~lditio~ls do affect the 
miniil~um amouilt of water needed and sucl~ affects can be 

115. To predict the shortages in surface water slipplies that 
are reasonably liltely for members of the S~irface Water 
Coalition in 2005, tlze nnzorrrzts of ~vfl ter diverted ill 7095 
are deemed to be the rnirzir~r rrnz nrjzourlts ~teederl .for fir11 
deliveries to lart d oivrzers and s/zcridt.ll olrlers . . . 
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[Ciiing to the Director's] May 2 ,  2005 Anzeizdeii Oi-del- at 20, 25 ( c m p i ~ a s ~ s  
added). See Ex. A to Rnsszer A#. 

Clearly, the Rules allow the Director to 'redefilie' seiiioi- water rights for 
purposes of administration. Instead of 1ooki11g at the face of the decrees or 
licenses to determine how Plaintiffs' water rights would he administered 
according to priority, tlie Director arbitrarily detemiii1ed that 1995 ivould 
serve as the 'miiiiiiium supply' needed to ~nalte fiill water delivet-i es allti 

that total anlo~ui~t would serve as the basis for the riglits in administration. 
Moreover, the Rules pennit the Director to determine a water user's 'iieed' 
based upon 'combined' diversions of natural flow and storage, even 
though those rights are separate water rights entitled to separate prioi-i ty 
adinillistration pursualit to Idaho's constitution and water iiistribiition 
statutes. Such a process flies in the face of tlie prior appropl-iatioli doctl-i~ic 
and renders couil adjudicatiol~s, like the SIGA, wllich has bcc11 
progressive for almost twenty-six years, meaningless. 

Id. at 43-44. - 

In its Meinorandurn in Opposition of Summary Judgment, lDWIi argues that beca~lse the 

"reasonable carryover" provisioil could be applied consistent wit11 the constitution in the event all 

entity, such as an imgatioil district or a canal company, stores water fi-om a natural stream under 

a liceilse or decree fi-on1 suppleinental storage rights, it withstands the constitutional scrr~tiny 

req~lired in a facial challenge. IDWR Memo. at 58 (Dec. 6, 2005). A s  slated in this ('oul-t's 

Notice of Clarification of Oral Order of Noven~ber 29, 2005, filed December 16, 2005, this 

Court's review is broader than the facial challeiige alone. 

In its Meinoraildurn in Opposition of Su~nmary Judglilent, IG WA argues that \,a]-i ous 

federal and Idaho Supreme Court cases support tlie ai-guinellt that reasonable restrictions on use 

of carryover storage do not conflict with Idaho's version of the prior appropriation docti-iiie. 

IGWA Memo. at 50-52; citing Washington County In-ication Dist. V.  Talboy, 55 Idaho 382, 3 85, 

43 P.2d 943, 945 (Idaho 1935); Jicarilla Apache Tribe v. United States, 657 F.2d 1 126, 1 1 33-31 

(10th Cir. 1981); Ray1 v. Salmon R v e r  Canal Co., 66 Idalio 199, 208, 157 P.2d 76. 8 5  (Idalio 
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1945); and Caidweil v. Twin Falls Sairnoll River Land and Water Co., 225 F. 584. 595 (D Idaho 

1915). IGWA further argues that it should not be the jtinior right holdei-'s burden to ens~lt-e a 

seiiior's storage water reliability to a level beyond that existing when it was first appi-opi-iated. 113 

other words, a junior's right should not be converted into a kind of insui-wlce or guarantee that 

senior's full storage volulne will be obtained under every set of climatic coiiditiol~s 01- elrery 

circu~nstances of a senior's storage use. IGWA Memo. at 52 (Dec. 6, 2005). 

Factually speaking, Plaintiffs assert that they acquired storage water rights to s~~pple~i icnt  

their natural flow diversions and that all of tlle Plaintiffs' storage rights ]lave priority dates cal-Iicl- 

in time than 1951 (the date of the enactment of the Idaho Ground Water Act) .  As  such. hot11 

, > 
\ 1 categories of Plaintiffs' rights, that is their natural flow riglits as well as thcir stoi-agc I-igl~is, '11-c 

senior to thousallds of hydraulically connected junior gr0~11ld water rights in Water Districts 1 20 

and 130. Plaintiffs' purposes in securilig tlie storage rights are obvious -- the storage water 1-i ylits 

were acquired to both supplement their natural flow diversions in a cun-ent year i-iecessal-y to 

cover shortages caused by naturally occurring conditions (e.g. a drought), and to ensure Plainiifls 

would have a sufficient water supply in future years in times of shortage caused by natui-ally 

occui-riilg conditions. The purposes of storage was never to serve as a slush fund in 01-dei- to 

allow the Director to spread water and avoid administel-ing junior grou~id water I-igl~ts i i i  pi-iol-it}: 

nor was it ever intended to cover shortages caused by junior diversions. 

Siniply put, whether it is this year, next year, 01- years from now, a scniol- cannot esu-cisc 

his water right and "use" the water it1 storage if the water represcntcd by thc riglit is ~ io i  p~-csclii 

in storage. Absent a proper showing of waste, senior storage right holders are allowed to store 

up to the quantity stated in the storage right, free of diminislxnent by the Director. Otlie~-\\,~sc. 

'' In accord wlth Paragraph 10 of IDWRYs Answer to the Plalntlffs' Complaint. this C'oui-t 17 a l l a l e  that t l i t .  c1:lrt 
ownership Interest of the storage rlgllts is cunently befole the Idaho Supielile Couit 111 l'iiitcd Statej-\ I ' I O I I C ~ I  j i ~  

Dlst., Docket No. 31790, appeal filed A p r ~ l  14, 2005. 
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why would there even be 3 quai3tit-y ele~l~eiii to a storage right? In Wasi2inrton Count?; l ~ .  illst. 

v. Talboy, 55 Idaho 382, 43 P.2d 943 (Idaho 1935), tile Idaho Supl-etne COL~I-t ci~ai-actcl-~icd thc  

vested property interest in tile reservoir storage water as follows: 

After the water was diverted from tlze natul-a1 stn-cam and stol-ed in 
the reservoir, it was no longer 'public water' subject to di~rersion and 
appropriation ~inder the provisio~~s of the Constit~ltion (article 15, \\ 3) .  I t  

then became water 'appropriated for sale, rental or distl-ibution' in 
accordance with the pi-ovisio~ls of sections 1, 2, and 3, art. 15, of the 
Constitution. The waters so impounded then became the property of 
the appropriators and owners of the reservoir, impressed with the 
public trust to apply it to a beneficial use. A subsequent appropriator 
claimillg a pal? 01- all of such waters would be the only pel-son who coi~ ld  
question the lack, extent, 01- nature of its applicatioli to a beneficial use. 

No one can make an appropriation from a resel-voir or  canal for t11c 
obvious reasons that the waters so stored or  conveyed are already 
diverted and appropriated and are no longer public watel-s. l ' l~is docs 
not mean, however, that the reservoir 01- canal may waste the L\ iitci- 01- 
witlihold it from persons who make application to rent the same. If, on tlie 
other hand, the owner of the reservoir owlis land subject to in-igatioil fi-om 
such reservoir, he inay apply it to his own land or sell it to others, or both, 
according to tlie priorities of their applications. 

Id. at 359-90 (intenial citations omitted). - 

Because the stored water is a vested propeity right, the Plaintiffs also have the right to 

(subject to the limitation on waste) supplement their i~atural flow ri ght diversiolis. rent tlie water 

to others for lawful purposes, or carry it over to ftiture years. Bennett v.  T\vin Falls \Vatel- Sid: 

Land and Water Co., 27 Idaho 643, 65 1, 150 P. 336 (Idaho 1935). 

Several otlier points are also apparent from the Director's above till-eatencd applicat ion of  

the CMR's to vested storage water rights. 

First, the threatened application of diminishing the senior's storage is not 111 accord wit11 

the prior appropriation doctriiie or established Idaho case law. 
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Second, the thi-eaieiied applicatioii o f  dim~nisl?ll?g the seii~or's storage is 312 

unconstitutional taking. Storage water is a I-ecognized beneficial use and it is a \rested pi-ope!-iy 

riglit. 

Third, an ii~igatioil water year is fro111 November 1 of a given year througl~ October 3 1 of 

the following year. Pl.'s Corilpl., Ex. B (Director's Order of May 6, 2005). With ail dile 

respect, ullless tbe Director has newly acquired powers of accurate prediction of f~iture weathel-. 

he caimot, during the current irrigation season, reliably determine next year's storage needs Tor 

irrigation because no one lmows what an upcoming winter will bring in tenns of water. I11 other 

words, and because one of the lawful purposes of storage is to carry water over to future years, 

under the water law doctrine of "waste," meaning the senior cannot divert more tliaii lie call 

apply to beneficial use, ullless the Director can objectively establish that tile senior's CLII-rent 

actual storage, plus the upcoming winter's yield of watel- to storage \ \ r i l l  evcccd the senior's 

vested storage right (thus aiuou~ltii~g to "waste"), the Dircctor has 110 1 aiiil~oi-i~y lo 

presently dilni~~ish the senior' storage right.34   ore importantly, the bul-den would be on the 

junior to establish the waste. Absent such a showing, it is an  unlawful taking 110 matter how one 

tries to ratiollalize the conduct. 

Fourth, and probably the most obvious point, is that detem~ininy future irrigation needs 

based upon the theory of what happened in 1995 is witliout any rational basis in fact or law. As 

the Idaho Supreme Court has already expressed in &foe v. Harger, 10 Idaho 302, 77 P. 645 

(Idaho 1904): 

This court has uniformly adhered to the principle aniloui~ced botl~ in the 
constitution and by the statute that the first appropriator has tile first I-iylit; 

34 Evidence that the Director recognizes the winter water issue can be found in fl 4. p. 4 of his July 22. 2005. Ortier. 
wherein he writes: "on June 30, 2005, maximum storage in the Upper Snake River Basin Reser-voil-s had accrued. .  . 
winter-water savings accounts had filled to 100 percent." See Pl.'s Compl., Ex. D. In other words, i11e Director 
could not accurately determine the reservoir water storage picture until the end of June of that year. 
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and it would take more than a t h c o r j ~ ~  ;and, iri B'aet. cfe:~r IBIII% 
chlnvineing e v i d e ~ c e  in any g i ~ e n  a s e ,  showing -$trklt t h e  pt-ioe- 
appropriator would not be injured if affected by the diversion of a 
subsequent appropriator, before we would depart from a rule so ,just 
and equitable in its application and so generally and uniformly 
applied by the courts. Theories rzeitlzer crente nor. prorl~lce ivater.. :i~iil 

when the volume of a stream is diverted and seventy-five pel- cent of it 
never returns to the streain, it is pretty clear tliat not exceeding, twi.~lly-ii\ i: 
per cent of it will ever reach the settler and appropriator down the stream 
and below the point of diversion by the prior user. 

Moe, 10 Idaho at 305 -06 (el~~phasis mine). 

T l ~ e  foregoing illustrates why allowing the Director to presently determine what is 

'reasonable' carryover in his mind (which in some instai~ces is zero, despite tile established 

senior water light for that purpose), and thereby justify his ~ - e f ~ ~ s a l  to administer j ul~ior PI-i ori ty 

ground water rights in a timely fashion, results in an unlawful taking. Absent a showing that 

present storage equates to waste, t l~e  Director has no lawful authority to diminish the 1-cspectivc 

storage rights. Again, the respoilsibility to "optimize the water resources of thc State" has to 

include the remainder of the Constitution "in accordance with the prior appl-opriaiioi-i ~loctrinc." 

IJI summation, the reasonable carryover provisio11 of the CMll's is unconstiti~tlonai. both 

on its face, and as threate~ied to be applied to the Plaintiffs in this case. 

6. Issue - Whether the CMR's violate the Equal Protection CIause. 

The Plaintiffs also argue that the CMR's violate the Equal Protectioil clauses of the Idaho 

and federal constitutions. In so arguing, they maiiltain that the CMR's allow juniol- priority 

ground water right holders to divert water in the face of a potentially adverse delivery call; cvhile 

junior surface water right holders are immediately cui-tailed witliout the benefit of siini1a1- 1-iiles. 

The Defendants, on the other hand, argue that the CMR's do not violate Ecjual Protection. 

They first argue that ground water users and s~lrface water users are not similarly siluaieii. 
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because of the factual and legal issues inherent in adiniilistration o f  g~-ounii warer. due ii? [is 

increased complexities, that are not ordinary present in tlie adlnil~istration of swfilce vvatei-. 

Given the unique complexities of adiniliistration of ground water, the Defendants assci-1 111~it t l~c  

CMR's differences in adlniliistrative procedures are rationally related to a 1 eyit inlate slale 

interest. 

Equal Protection Clause jurisprudence has been s~imma~-ized as follows by 
the United States S~lpreme Coui-t: 

The Equal Protection Clause . . . coinnia~~ds that no State 
shall 'deny to any person within its jurisdiction the ecl~lal 
protection of tlie laws.' 01' course, most laws 
differentiate in some fashion between classes of persons. 
The Equal Protection Clause does not forbid 
classifications. It simply keeps governmental 
decisionmakers from treating differently persons ~ ~ h o  
are in a11 relevant respects alike. 

As a genera1 rule, 'legislatures are presumed to have acted 
within their constitutional power despite tlic t that, i 11 

practice, their laws result in soixe inequality.' 
Accordingly, this Court's cases are clear that, unless a 
classification wan-ants some f01111 of heightened review 
because it jeopardizes exercise of a fuildamental right or 
categorizes on the basis of a11 iiiherently suspect 
characteristic, the Equal Protection Clause requires only 
that the classification rationally further a legitimate state 
interest. 

Even though a statute or regulation is valid under this analysis, selective or 
discriminatory enforcement of that statute or regulation may amount to a 
violatioll under either the Idaho or United States Constitutions, but only i l  
tlie challenger shows a deliberate plan or discrimi12ation hased upon some 
improper motive like race, sex, religion, or some other ~u-bi tl-al-y 
classification. 

Anderson v. Spalding, 137 Idaho 509, 514, 50 P.3d 1004, 1009 (Idaho 2002); cjuoting Nordliilger 

V. Halm, 505 U.S. 1, 10, 112 S.Ct. 2326, 2331, 120 L.Ed.2d 1, 12 (1992) (internal citations 

omitted) (emphasis mine). 
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"The first step in an equal protectioii analysis i s  to identify the ciassiiicarrolr at iss~ic." 

McLean v. Maverik Country Stores, Inc., --- P.3d ----, 2006 WL 1042332, 'k3 (Idaho 2006). Irr 

this water adniinistration case, tlie classificatioll is based upon the soiii-ce of waiel- in a M aizt- 

right, e.g., whether the water is from a ground water soul-ce. or whether tlie water is fi-on1 a 

surface water source. The definitions of ground water and surface water are found iii Rule 10 of 

the CMR's. 

"The second step is identifying the standard by which the classification will be tested." 

Id. In doing so, it is helpful to look at case law ill Idaho on the subject. - 

The state has wide discretion to ellact laws that affect some groups or 
citizens differently fl-om others. It is generally presumed that legislative 
acts are constitutional, that tlie state legislatui-e has acted w i t l i i n  its 
constitutional powers, and any doubt concelning interpretation of a statute 
is to be resolved in favor of that wl~ich will render the stat~lte 
constitutional. Under either the Fourteenth Amendment or  the Idaho 
Constitution, a classification will survive rational basis analysis if the 
classification is rationally related to a legitimate governmental 
purpose. On rational basis review, courts do 11ot judge the wisdoni or 
fairness of the legislation being challenged. Under the 'rational basis 
test,' a classification will withstand an equal protection challenge if 
there is any conceivable state of facts which will support it. 

Id. (internal citations omitted) (emphasis mine). - 

Equal protection issues focus upon classifications uritliin a statutoi-)/ 
scheme that allocate benefits and burdens differently anloilg categories of 
persons affected. The Equal Protectioil Clause . . . is designed io clisLlrc 
that those persons similarly situated with respect to a govemmentai action 
should be treated similarly. When reviewing the constitutionality of 
statutes impacting on social or economic areas, the rational basis test 
is generally appropriate. Under the rational basis test, the equal 
protection clause is violated only if classification is based solely on 
reasons totally unrelated to the pursuit of the state's goals and only if 
no grounds can be advanced to justify those goals. 

Madisoii v. Craven, 141 Idaho 45, 48, 105 P.3d 705, 709 (Idaho App. 2005) (internal citations 

omitted) (emphasis mine). 
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As stated above, the first step is to detenuine vhat the classificatio~? is: and in  this case 

the classification is based upon the source of water in a water right, e.g., whether the \\later 1s 

from a ground water source, or whether the water is fl-0111 a surface water source. 

The next step then is to deteimine what sort of scrutiny would apply to this classification. 

It seems to this Court that a rational basis should be applied for several reasons. Fii-st, ilic CI 

classifications (g-ound and surface) are not similarly situated in all relevant respects. The United 

States Supreme Court has stated that the Equal Protection Clause was written to pi-event the 

govemnent fiom treating people differently who are alike i71 all ueleviint respects. Nordliii9~-. 

505 U.S. at 10. 111 this case, water users whose diversion is fi-0111 il gi-o~i~id nVaic~- SOLII-cc 31-c not 

similarly situated to water users whose diversion is froln a surface water source. There are well 

recognized complexities and difficulties inherent with ground water sources tl-iat are simply not 

present in many surface water sources (i.e. at a minimum, there is usually more difficulty 

detelmining the degree to which the use of ground water even affects other ilsers, whereas this 

may be facially apparent with surface water). Therefore, the two classifications are not sinlilarly 

situated in all respects. 

Even if it is detennined that they are similarly situated, i.e., from connected soul-ces. i t  is 

still apparent that rational basis would apply, because the courts have held that when I-evie\viiig 

statutes that ilnpact in the econornic area, rational basis is the propel- test to apply. See Madisoii. 

141 Ida110 at 48. It is clear that a water right is an ecolioinic I-iyht, 11oi a silspect classi licaliul~, 

such as race or gender, for which the strict scrutiny test would be applied. 

Applying the rational basis test to this case, it is clear that the legislature had a legitimate 

state interest in authorizing the Director to promulgate the CMR's and establishing the 

classification at issue here: the administration of junior ground water alid senior surhce waicl- 
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together. Ful-thel-, the CMR's, as written (althougli otherwise defect iw ) are I-atiol-iaii y I-elated to 

this interest, in that the distinction posed here is based on the diffel-ent coii~plications el-ezted 

through administration of g-ound water. 

7. Issue - Whether administration, o r  lack thereof, p u ~ s u a n t  to the CMR's constitutes an  

unlawful taking. 

As stated many times in tliis decision, a water riglit is a vested property riglit. 112 State v.  

Nelson, 13 1 Ida110 12, 16, .P.2d 943, 947 (Idaho 1998), the Idaho Supreme Court stated: 

Finality in water rights is essential. 'A water right is tantamount to a real 
property right, and is legally protected as such.' A11 agreement to change 
any of the defillitional factors of a water right would be colllparable lo a 
change in the description of the property. 

Nelson, 13 1 Idaho at 16. However, as discussed earlier, a water right is not the right to own \he 

physical characteristics of the water (i.e. its molecules), but a I-iglit to use the uJatcl-. Tl-ici-cf,:i-c. u 

diminisiment in the right to use the water defeats the very pul-pose oS the r-iyhi. l ~ ~ ~ ~ - t l ~ e r ,  ally 

action which undelmilies the prioilty of the water right undermines the core value of the right - 

the right to use the water before all those who acquired their rights subsequent to the senior user. 

Therefore, tliis case raises the question of whether the CMR's dimii~islx-ne~~t of a senior's water 

right, as discussed above, constitutes a taking. 

The United States Supreme Court has recognized that any permanent, physical i ~ ~ v a s i o ~ ~  

of one's property coilstitutes a taking, no matter how minor or de lniilirnils the invasioii may be. 

Loretto v. Teieprompter CATV COIQ., 458 US 41 9, 434-35, 102 S.Ct. 31 64, 31 75-76 ( 1  987) 111 

Loretto, the United States Supreme Court determined that a city ordinance requii-ing landlords to 

install sinall cable boxes on their property constituted all outright physical taking. id 
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Fuflher the Idaho Supreme Court has stated: 

' . 
Property in a thing consists not n~erely in its o \~~ i~e1-sh i1~  2nd possessioi~. 
but in the unrestricted right of use, enjoyment and disposal. Ati>~hing 
which destroys any of these elements of property, to that extent destroys 
the property itself. The  substantial value of property lies in its use. H' 
the rieht of use be denied, the value of the property is annihilated and 

V 

ownership is rendered a barren right. 

Roark v. Caldwell, 87 Idaho 557, 566, 394 P.2d 641, 646 (Ida110 1964); quotillg 'lhe Sparin \ .  

City of Dallas, 11 1 Tex. 350,235 S.W. 5 13, 5 14 (Tex. 1921) (emphasis mine). 

It has been deteilnined that there are two types of taltiiigs: physical taltings, wl~ci-c illc 

govelnlrrel~t occupies a permal~ent, physical presence on the PI-opel-ty (See Loretto); and 

regtilatory takings. In discussii~g regulatory takings, the Idaho Supreme Court has stated: 

[I]n addition to an ooutright talting, govelmnental interfereilce with an 
owner's use or enjoyment of his private property may also require 
compensatioii. . . ' [Wlhlle property may be regulated to a certain extent, iS 

* .  , 
regulatioil goes too far it will be recognized as a talang., 

McCusltey v. Canyon County Commissioners, 128 Ida110 21 3, 21 5 ,  912 P.2d 100, 102 (Idaho 

1996). This Court detem1ines that diininishmeut of water rights, which occ~lrs as a direct 1-esult 

of administration pursuant CMR's, constitutes a physical talting. 

The Director andlor other IDWR employees [watelxiasters] are state of Ida110 eiupioyccs; 

i,e., "the government" for purposes of a talciiigs analysis. Only the Director and/or his 

watennasters can administer water. I.C. 5 42-602. A private person canilot adrnii~istcl- \\ aicl-. 1 1 1  

fact, it is a criinillal act to do so. I.C. 8 18-4301, it. sey., I but in particular I.C. 6 1 8-4304. 

Therefore, in order for a senior water user to obtain administration in times of scarc-city to be able 

to exercise his vested property light, he must go through the go~~emment.  A s  sucll. the 

gouei~ment's conduct in failing to administer the water riylit in accordance nit11 t11c :I-ioi- 

appropriation doctrine collld amount to a physical taking. See also Idaho Const. Art. XV. $ 1. 
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Additionally, the CMRJs for the various reasons discussed above, d iml~~lsh  tile senior 

water user's ability to use their water by not adiJiii?istering watei- in ti~xes of s11oit;igc I I I  a L I I I I C ~ ~  

manner, and by shifting the burden to the senior. This diminishment and the uncertainty created 

thereby de-values tile right, and therefore, as for as this Court cam deternli 11e in ;iccol-ilai~cr \\ I i 11 

the law stated above: constitutes an unconstitutio~nal taking \vithout just compensatiol~. 

CONCLUSION 

In times of scarcity, administration of water kinder Idaho's version of tile pi-ior 

appropriation doctrine is not a user fi-iendly business. To the contrary, it is harsh -- there are 

winners and there are losers. To the extent a person is applying water in accoi-dance \v i th liis 

decreed water right and is not wasting water, he is,  under the Ida110 Constitution, allowed to be 

C c the dog - in - the - l~~ange r .~  Rules for the ad~i~ii~istration of 11 ydra~llicall y coniicc led ground 311d 

surface water sources are not only specifically authorized by the Legislature, they are essential to 

proper administration and to protect vested property rights. W it11 that said, 1-11 les foi- the 

adlninistration of water n?.ust also be in accordance with the established law.  This too was the 

charge by the legislature. See I.C. @42- 602-603. The first Rule of "Conjunctive Milnnycment" 

is Idaho's version of the prior appropriation doctrine; and in pai-ticulav, of the pi-ior 

appropriation doctrine -- that is to say, including those portions which are harsh and ablupt. and 

benefit some to the detriment of others. 

Or as Mr. Heybun1 in the constitutional debate phrased such a dilen~ina (ill Jcb:iiii~g 3 

proposed additional section to the constitution): 

3 5 See Proceedi~lgs and Debates at 1 162. 
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I am just as well aware of the possibility of ~voriting an illjustice i n  tl~is 
section, perhaps. as the gentlemen who have so plainly and specificaily 
stated such possibilities. A ffnan might do a great  many  ksn,p'ust l i a i n ~ s  it' 
he is clothed 'irith this right, and if the right is absolutely taken away 
from him he might be deprived of a great many very plain and , j u h t  
rights. 

PI-oceedings and Debate from the Idaho Constitutional Coilvention, 1859, at 1171 (emphasis 

mine). 

One final matter which is of great interest to this Court is the Director's ow11 written 

words, wherein he concisely describes with clal-ity, how irrigation water is to be administered: 

4. In water districts, watennasters must sulllmarily detemiine: ( I )  whetl1e1- 
a water right holder calling for delivery of water is receiving the water 
authorized by the water users water right; (2) if not, what junior water 
right diversions must be curtailed; and (3) whether there ai-e alternative 
means to provide the water to senior water rights to reduce 01- eliminate 
injury to the senior water rights. 

Pl.'s Compl., Ex. B, Director's Order entered May 6, 2005 

However, immediately followiilg this recognition of the law, he proniptly engaged on a 

course under the CMR's inconsistent with his own words. 

Because (1) the Director has a clear legal duty to administer water in accol-dance ivitli 

prioi-ity, (2) the CMR's do not contain reasonable and objective standards, omit significant 

collcepts of the law; try to re-write others; and fail to establish a time fl-ame for ad~~~inis trat ioi~ 

commensurate with the needs for ill-igation; the result is a diminishment of vested ri g11 is. Tlie 

diminishment results in an uilcoilstitutio~lal taking. The end resiilt is this COL~I-t 111 us t cicclal-e 1111: 

CMR's, as written, are both not in accord with the stat~lte authorizing the Director to proniulgate 

ivles and tile Rules are also otherwise ui~constitutional and void in the respects noted llerein. 

ORDER ON PLAINTIFFS' MOTION FOR SUh4MARY JUDGh'lENT. - 125 



For the foregoing reasons, the Plaintiffs' and related Ti-~tei~renors' Motioi ls for Surn~nai-y 

Judginent are hereby GRANTED as stated i~eueiii. Coullsel for the PIaintiffs is to pi-epai-e illc 

appropriate jud,gnent. Each party is to bear their own costs and attonieys' fees. 

IT IS SO ORDERED. 

Dated: 
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